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County attorney

Hale County Re: Authority of the com-
Pleinvievw, Texas missionersf couxrt to

prorste speclisl roed
‘ tax proceeds smong the
Dear Sir:. eommisaionags' precincts,

Your request for sn opinion resds in psrt as
followsa:

"I have been requested by the Commis-
sioners Court of Hale County to request -
an opinion of the Attorney General to the
following question:

MIn the 1951 tex levy for Hele Coun-
ty there was o levy of 3$0.15 on eech $100
valustion for & special road tex under
Chepter 4, Title 116 of Vernon's Annotate
ed Civil 3tatutes. There is no Question
es to the legselity of the speclsl roed
tax. 'The Court slso levlied 50.03 on esch
$100 velustion for the genersl rosd snd
bridge fund. Under the budget it wes pro-
‘'vided that the texes collected under the
‘apeciesl roed tax would be psid into the ‘
roed end dridge fund for each of the four
Commissioners Frecinects in propostion to
the esmount of texes collected within esch
Comnisslioners Frecinet.

o T

"By resolution of the County Coumis-
sioners Court st thelr weeting held the
8th of October, 1951, it was provided
that the toxes collected under the $0.15
pexr $100 valustion for the specisl ro8d
tax should be divided equelly smong the
foup Commissioners Preclnets wlithout re-
geard to the smounts collected in esch
precimct. The budget was adopted provid-
iog division according to precincts.
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"QUESTION: Should the texes collect-
ed under the sald levy for the specisl
road tax be expended in each Commissioners
Precinct in proportion to the amount of
texes collected 1n esch precinct, or may
the same be dlvided into four equal parts
without regserd to the smounts collected
in each precinct?”

Article 6790, V.C.8., codified in Chapter 4,
!1310 116 of the Revised Civil Statutes of 1925, pro-
vides: . ‘

"The commissioners court shall order
an election upon presentation to it st sny
regular session of a petition signed by
twvo hundred quslified voters and property
tax peyers of the county, or s petition
of fifty persons so qualified in ani polit-
l1cal subdivision or defined district of
the couhty, requesting ssid court to or-
der an election €0 determine whether said
court shall levy upon the property within
sald territory s roed tax not to exceed
fifteen cents on the one hundred dollars
vorth of propeity, under the provisions
of the amendment of 1889 to the Comnstitu-
tion of the State of Texas, adopted in :
1890. 8Sald court may act on such petition
without notice, snd may make su oxrder for
such election, fixing the smount to be
levied, not to exceed fifteen cents on
the one hundred dollars, the election to
take place at any time thereafter, not
less than twenty nor more thsn ninety deys
from the date of making the order there-
for. Upon a petition signed by » wajority
of the qualified tax paying voters of s
portion of sny county o» of any politice
subdivision of any county, to sald court
requesting that such portion of sald county
or political subdivision shall be crested
as 8 dafined district, the ssid court shall
declere such territory s defined d8istrict
and spread the order for ssme upon the min-

' utes of seid court; provided the petition
aforessid shsll define by wmetes end bounds
the territory desired to be so incorporated
in sush defined district.”
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In construing this provision it was held in
Attorney Genersl Opinion 0-2008 (1940):

"We are of the opinion that the tax
money levied snd collected for the gener-
al purpose of bullding snd meintaining
the publlc roeds in ssid county under the
provisions of Section 9, Article 8 of the
Constitution snd Article 6790, mey be ex-

ended by the county commissioners' court
gor the purpose of %uiIdIng snd malntsin-

i the public roads in ssld county as

sa§3 court mwey in its discretion determine.”

You have stated thst the most recent order of
the Commissioners' Court of Hale County apportions the
funds from the specisl roed tsx equally emong the four
comnissioners' precincts of the county. Whether this
order is 2 proper one turns upon the question of whe-
ther the division of the funds in this manner was maede
arbitrarily without regerd to the congition of the roads
of the county or whether, on the other hand, the court

in the exercise of its discretion had:determined thet
the condition of the roeds justifled tuch s division.

In Stovell v. Shivers, 129 Tex. 256, 103 S.W.

24 363 (1937), the court seid that the provisions of
Article 2351, V.C.3., giving the commissioners' court
the powver, emong other things, to exercise genersl con-
trol over all roads, highways, ferries, and bridges ln
the county contemplated thet all rosds end bridges of
the county should be wmainteined, repaiged, and improved
vhen necessery, as the conditions might require, regerd-
less of the pracinct in which the roadp were located.
The court further ssid that allegetiond setting out thet
the commissioners' court hed estsblished a fixed policy
of mechsnically dividing the rosd end Bridge fund into
four equsl parts and sllotting it to the four precincts
of the county without regsrd to the condlition snd needs
of the rosds excluded the ides of the exercise of sny.
discretion besed upon a considerstion of necessity and.
gonditions of the roads and bridges. Howvever, under
the later cese of Gerland v. Sandeprs, 114 3.wW.2d 302
(Pex. Civ. App. . 1938, error dlsm.), it is clesr than sn
equal division etgiag.the precincts is not an erbitrary
ebuse of ‘Wscret g P *mmch-wddvision 1s in fact besed
on a considedktioffoldhe. M@@W&M rosds in the
various prtcinﬁts.“ R
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_ We think the conclusion to be drswn from
these cases is that if the commissicners' court in
the exercise of its dlscretion determines that the
condition of the roads of the county as s whole juasti-
ries @ division smong the verious precincts in equeal
‘amounts, the division is 2 proper one. The necessi-

" ties of the road system of the county involve fsct
questions to be determined by the commissioners' court,
std, of course, this office would have no powver to
deternine whether the court had sbused 1ts discretion
in any particuler case. Since you have not indicested
vhothery the Commissionsrs' Court of Hale County based
its order on & consideraetion of these conditions, we
sre unsble to express an opinion as to the propriety
of the order. :

’ SUMMARY

Taxes collaected under a levy of &
special rosd tax pursusnt to article 6790,
V.C.3. may be sxpended for the construc-
tion snd meintensance of rosds in the coun-
ty sa the commissioners' court may deter-
pine in the exercise of its sound discre-
tion, bssed on s consideretion of the con-
dition snd necessity of the roeds of the
gounty. Att'y Gen. Op. 0-209% (1540).
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